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My name is Edward H. Steinman. I am a professor of
law at the University of Santa Clara School of Law, and the
-attorney for the non-English-speaking Chinese-American chil-
dren whose rights were vindicated in the United States Supreme
Court decision in Lau v. Nichols. I wish to thank you for
inviting me to address the Assembly Ways and Means Committee
on the meaning of the Lau decision and its mandate to provide
hundreds of thousands of children in California with bilingual
‘education. Pursuant to your request, my testimony will focus
on the nature of the arguments and ruling in the Lau case and
on the general legal foundation for bilingual education.

INTRODUCTION

On January 21, 1974, the United States Supreme Court
unanimously ruled that the San Francisco Unified School Dis-
trict illegally discriminated against nearly 2,000 non-English-
speaking Chinese students by failing to help them surmount the
language barrier. By requiring these children to sit and lan-
guish in regular English-language classes, the Supreme Court
found the school district had denied them "a meaningful oppor-
tunity to participate in the public educational program.”

While the Lau case involved thousands of non-English-
speaking Chinese children in San Francisco, the Supreme Court
decision carves out new educational rights for the approximately
5,000,000 non-English-speaking children throughout the country,
including the estimated 500,000 such youngsters who reside ‘in
California. To more fully understand why the United States
Supreme Court reached such a dramatic and significant decision,
I would like to discuss briefly the origins of this lawsuit and
the events that occurred as the case travelled up the "legal
ladder" to the Supreme Court.
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The ature of the Lawsuit

on *arch 25, 1970, 13 non-English-speaking Chinese-
American students filed a lawsuit in the United States Dis-
trict Court in San Francisco on behalf of nearly 3,090 Chinese-
speaking students against the San Francisco Unified School Dis-
trict. The complaint alleged that these Chinese-speaking chil-
dren were bheing denied their rights to an education hecause they
were unable to compPrehend or speak the English-lanquage in which
their classes were taught. By denying these children special
instruction in FEnglish, the school district was not onlv violat-
ing their rights to an education and to equal educational oppor-
tunities as gquaranteed by the Constitutions of the United States
and State of California and bv federal and state legislation,
but the school district, according to the complaint, was also
"dooming these chidren to hecome dropouts and to jein the rolls
of the unemployed."”

In their complaint, the non-English-speaking Chinese-
American students raised two basic issues: first, whether the
San Francisco Ynified School District was required to provide
them with special instruction in English; and secondly, whether
such special instruction in English must he taught by bilingual,
Chinese-speaking. teachers. As for relief, the students recquested
that the federal court order the school district to provide spec-
ial English-lanquage classes with bilingual teachers for all
non-Cnalish-speaking students. Without hilinqual teachers, the
lawsuit contended, any "swecial" instruction in English would be
a fruitless gesture, since students would be merely parrotting -
teachers rather than learning English., '

The Reasons for the Lawsuit

Like so many lawsuits, the Lau-case was broucht because
of a deep sensec of frustration; it was the communitv's last resort
after all other avenues had been exhausted in hopes of overcoming
the serious educational harms suffered by non-English-sneaking
children. Werna the problem not so serious, one could easily engage
in satire to describe the dilemma faced by these children and
their parents, The law ©of the State of California required that
these children attend school; thus, they went. Yet, while they
were unable to speak or understand the English language, all the
instruction they received =-- for 6 hours a day, 5 days a week, 36
weeks a year =-- was in Fnglish, as were all the books and all the
visual materials that were used. FEven though we are English-
speaking individuals, it should not be hard for us to realize that
for these children education was =-- and unfortunately, for hundreds
of thousands of children in California, still is -- mere Physical
presence, as audience to a strange play which they do not under-
stand. Tronicallv, these children were foreclosed from the very
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essence of what cducation is about: communication. Children can
profit from education only when thev are able to understand the
instruction, ask and answer caquestions, and speak with their class-
mates and teachers. For children whe do not understand English,
there can be no educational opportunity.

For vears the Chinese community in San Francisco emnloyed
mecetings, negotiations, studies, demonstrations, and community
alternative proqgrams to try and rectify the educational depriva-
tions suffered hy non-English~speaking children. All these efforts
invariably resulted in token gestures, in the form of bhandaids
here and there on the part of a school administration which had
neither the interest, the willingness, the competence, nor the
commitment to cope with the thousands of non-English-speaking
children. 1Ironically, such inaction by the schoonl district was
accompanied by an explicit recognition of the seriousness of the
problem. The school district in 1969 admitted:

wWhen these [Chinese-speaking youngsters]
are placed in gqrade levels according to' their age
and are expected to compete with their English
speaking peers, they are frustrated ki their ) o
inability to understand the reqular work. . . .
For [these] children, the lack of Fnglish means
voor performance in school. The secondarv stud-
ent is almost inevitably doomed to be a dropout
and another unempleoyable in the ghetto.

Moreover, during the trial of the Lau case, the school
district stipulated that in 1970 there were 2,856 Chinese-soeak-
ing students in the district who needed srecial instruction in
English, but that 1,790 of these children received no. svecial
help or instruction at all. The school district further stimul-
ated that of the 1,066 Chinese-speaking students who did receive
some special help, nearly 2/3 received su¢h help on a part-time,
50-minutes-a~-day hasis. Finally, only 260 qf those 1,066 Chinese-
speaking students receiving special instruction in anllsh were
taught-by bilingual, Chinese-speaking teachers.

Significantly, this stipulated data stemmed from a survey
conducted by the school district in December, 1969, which was col-
lected without the development of any objective standard criteria.
Instead, the subjective judgment of the individual classroom teachers
served as the basis for the survevy. Moreover, placement of these
students into the few special Fnglish classes‘was generally arbi-
trary, based on neither swecially designed testing procedures nor
ascertainable standards. Fxcept for those few students placed in
these few spec1a1 classes, most of the Chinese-speaking students
needing help in Fnglish were placed in reqular classes, taught only
in English, where thev could not adequately compete with their peers.
The result -~ as the School District itself admitted -- was eventual
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frustration, discouragement, resentment, truancv, delinaquency and %
dropout. Similarlvy, teachers and counselors who worked with
Chinese-speaking students were equallv frustrated and helpless,

as their nreparation and training oroved useless when working with
non-Enqglish-speaking voungsters.

The Trial Court Decision
[

rollowing months of leagal discovery and investigation,
a hearing was held in the IL,au case before United States nDistrict
Court Judqge Lloyd Burke. At the hearlng, the non-English-speaking
Chinese plaintiffs wresented testimony and documentation portray-
ing their rights and needs to receive special Fnolish classes
taught by bilinqual teachers. The evidence demonstrated that these
children could not learn Fnglish unless it was taucht to them by
persons who have a facility in the onlV languaqe thev understand:
Chinese. 1In rebuttal, the school district admitted the grave needs
of these children to receive special instruction, but contended
that such needs did not constitute legal rights. The school dis-
trict arqued that its obligations to these children were satisfied
by providing them the same educational setting offered to other
children in the district. Though the school district acknowledged
its desire to provide more special classes for non-English-sveaking
children, it said such classes would he offered "gratuitously," as

monev and personnel permitted, rather than as a matter of right and
duty. '

In its decision, the United States District Court agreed
with the school district and denied the nqn-Enqglish-speaking children
any relief. The court expressed sympathy for the plight of the
students, but concluded that their rights to an education and to
equal educational opportunities had been satisfied as "they received
the same education made available on the same terms and conditions
to the other tens of thousands of students in the San Francisco Uni-
fied School District." Though the plaintiffs contended that the
"surface" equality of identical texthooks, teachers, and classrooms
affovded no education to non-Fnglish-speaking children, the federal
court ruled the school district had no leqgal duty to rectify this
situation. Access to the same educational system provided others --
regardless of whather any educational benefits could be received =--

was the extent of a child's right to an education, according to the
trial court.

puring the trial, both the school district and the federal
court repratedlv observed that the lanquage problem was the result
of a recent escalation in the number of new immigrants entering the
school system. Since the school district had no control over this
country's immigration policies, the federal court indicated this
further ahsolved the district from any responsibility. Yet, while
it may be easy to blame the language prohlem in San Francisco solely
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on recent Chinese immiqrants, this would be both inaccurate and unjus-
tifiable. "Research studies indicate that the languade problem has
long been prevalent among Chinese students, both native-born and
foreign-born in San Francisco. Historically, discriminatory legis-
lation and extensive vilification and abuse forced the Chinese into

a state of ¢ghetto existence continuing ‘to this day. Many Chinese
children -- both foreign-born and native-born -- enter school with
insufficient or no Fnglish. It is further significant that n%tive-
born Chinese students with this langquage problem are found at every

level in society, including as students in our state college and univ-
ersity systems.

Thus, it is not surprising that 7 of the 13 named plain-
tiffs in the Lau case are American-born Chinese citizens. The school
district's own studies and reports over the past three decades showed
that the langquage nroblem in the schools existed lona before the
major influx of Chinese immigrants between 1965-1970. While clearly
the recent influx of Chinese immigrants has adqravated the situation,
it is surely not the cause of the problem existing in San Francisco
schools. Similarly, it would be foolish and unjustifiable to attri-
bute the problems of non-English-speaking students throughout the
state to recent immigration from Spanish-speaking, Chinese-speaking
or other non-English-speaking countries. The long history in hoth
this state and this country of the educational deprivations suffered
by non-English-speaking children belies any  such argument.

The Anpellate Court NDecision

The non-English-speaking children appealed the decision
of the federal district court to the United States Court of Appeals
for the Ninth Circuit. Their contention that the trial court deci-
sion should be reversed was supported by the United States dovernment,
which filed an amicus curiae brief with the MNinth Circuit Court of
hopeals. In its brief, the federal government argued that the United
States Constitution and Civil Rights Act of 1964 required that non-
English-speaking children be given educational opportunities which
are tailored to their particular needs.

Nn Januarv 8, 1973, a three-iudge panel of the Ninth Circuit
Court of Ampeals affirmed the lower court decision (483 F.2d 791 (9th
Cir. 1973)). The anpellate court accepted the school district's arqu-
ment that its responsibility to non-English-speaking children "extends
no further than to provide them with the same facilities, texthooks,
teachers, and curriculum as is provided to other children in the dis-~
trict." Beyond this legal conclusion, the court offered some comments
which demonstrated a remarkably narrow view of the role of education
in this country. First, the court callously observed that the prob-
lems! suffered by the children were "not the result of laws enacted by
the State . , . but the result of deficiencies created by the [chil-
drenP themselves in failing ‘to learn the English language." Such a

]
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statemant -- aseribing fault to a young child because of "his failure
to learn bEnglish” -- 'not only sugqgents that the "sins" of the fathers
be visited upon the children (if one wishes to arguably place "blame"
on the parents themselves for failing to teach their children English).
It further labels the child "sinful” for not ahsorbing, on his own,

the language of the society into which he has been cast. Incredibly,
had the Supreme CGnurt not accepted the Lau case and reversed this ‘
appellate court opinion, such a statement would now be the law in the
federal courts of the State of California.

The appellate court then went on to paint a picture of the
American educational process which would relegate children who are
"different" (and, because of that difference, denied an education)
only to non-judicial remedies:

Every student brings to the starting line
of his educational career different advantages
and disadvantaqes caused in part by social, eco-
nomic and cultural background, created and con-
tributed completely apart from any contribution
by the school system. That some of these mav be
impediments which can be overcome dnés not amount
to a 'denial' by the [school district] of educa-
tional opportunities . . . should the [district)
fail to give them special attention.

The United States Supreme Court Decision

Faced with the devastating appellate court decision, the
non-fKnglish-speaking children petitioned the United States Supreme
Court to take their case and reverse the appellate court. ©On June
12, 1973, the United States Supreme Court qgranted the petition to
hear the case, and oral argument was heard on December 10, 1973.

The United States aovernment.continued to suppnrt the children at

the Supreme Court level by filing an amicus curiae hrief recommending
the reversal of the lower court opinion. 1In addition, amicus curiae
briefs in support of the non-Fnglish-speaking Chinese-American stud-
ents were also filed by numerous organizations throughout the country,
including the National Education Association, the Harvard University
Center for Law and Education, the Lawyers' Committee for Civil Rights
under Law, the Mexican-American Legal Defense, and Education Fund and
the Puerto Rican Legal Defense and Education Fund.

on January 21, 1974, the United States Supreme Court issued
its unanimous deccision reversing the appellate court oninion (414
U.S. 563 (1974)). Relying on the. Civil Rights Act of 1964 (which
both the federal trial and appellate courts found to be of no signi-
ficance), the Supreme Court ruled that the failure of any school
system to provide English-language instruction to its non-English-
speaking students constitutes a denial of "a meaningful opportunity

)
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to participate in the education program." Since every school district
in the United States receives some federal education funds, the Court
decision simply means that the 5,000,000 school children in the United
States who now attend school with English-langquage deficiencies are

legally entitled to a meaningful opportunity to participate in public
education. .

The Supreme Court decision can be viewed from many perspec-
tives. As to the particular language of the decision, the Court
quickly diffused the narrow definition of "equality" propounded by
the lower courts. Recognizing that there is no greater inequality
that the egual treatment of unequals, the Supreme Court said:

[Tlhere is no equality of treatment merely
by providing students with the same facilities,
text books, teachers, and curriculum; for stud-"
ents who do not understand English are effectively
foreclosed from any meaningful education.

The Supreme Court was openly astonished that a school district would

even suggest that requiring * n-~English-speaking children to sit and

languish in regular Englis' -~ nguage classrooms amounts to an "educa-
tion." vViewing the evider- - a whole, the Court said:

Basic Enqliégva ills are at the very core
of what these public schools teach. Imposition
of a requirement that before a child can effec-
tively participate in the educational program
he must have already acquired those basic skills

is to make a mockery of public education. (FEm-
phasis added.)}

Casting itself directly into the plight confronting non-English-
speaking children, the Court concluded that "[wle know that those who
-do not understand Fnglish are certain to find their classroom exper-
ience wholly incomprehensible and in no way meaningful."

Naturally, the importance of the Supreme Court decision
goes bheyond the mere words on a printed page. Given the current
composition of the United States Supreme Court, one should not under-
estimate the significance of a unanimous decision in a case inveolving
the civil rights of millions of chiidren. The Court, in Lau, aban-
doned the relative judicial conservatism it has displayed the past
few years in the areas of education and civil rights. 1Its strong
decision in Lau speaks loudly and clearly of the importance which the
Court places on the rights of non-English-speaking children. More-
over, unlike its decisions of the past few years, the Court in Lau
was not concerned with the intentions or motivations of a schoel dis-
trict. Regardless of how much good faith a school district might be
exercising in trying to meet the problem, the only relevant factor
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is whether the child receives a "meaningful"” education or suffers
harm from its absence. Coupled again with the Court's unanimous
.stance, this indicates that no excuses will be tolerated in effec-
'tuating the rights of these children. The test is whether a child
can "effectively participate”" and receive a "meaningful" education,
not whether a school district is attempting to do the best it can.
Anything short of a "meaningful" education perpetuates the "mockery"
which the Supreme Court found so cruel, anomalous and illegal.

The Leqal Foundation for Bilinqual Education

Since the Supreme Court unanimously ruled that the rights
of the non-English-speaking Chinese children to an education were
being denied, the Court deliberately did not explore the nature of
the required remedy. 1Instead, the Supreme Court remanded the case
back to the United States NDistrict Court in San Prancisco to fashion
"appropriate relief" in the case. In May of this year, the District
Court approved the creation of a Citywide Bilingual Education Task
Force, which is working with the plaintiffs, the school district, and
the federal government to formulate a master plan for San Francisco.
The bilingual plan is expected to be completed early in 1975,
Nevertheless, the very words of the Supreme Court decision demon-
strate that the rights of non-English-speaking children can be
achieved only through comprehensive bilingual instruction given by
bilingual teachers. This obvious requirement is bolstered by the
unanimous interpretations during the past 1l months by courts, legis-
lators, and educational leaders of the Lau decision as mandating
bilingual education.

The reasons for such uniform interpretation of the deci-
sion are not surprising. The Supreme Court in Lau expressed concern
with providing non-English-speaking children a meaninaful education”
and "effective participation in the educational program."” For a
school district to utilize non-bilingual instruction -~ in which
children are traditiocnally given supplemental instruction sessions
in English for 30 to 50 minutes a day in a regular classroom -- not
only quarantees the continued absence of a "meaningful" education,
but produces the very "mockery" to which Lau is addressed. In
essence, the non-bilingqual instruction offers the child, except for
a few minutes each day, the same facilities, books, and teachers
as those who understand English -- the very situation found legally
intolerable by the Supreme Court. Instruction for non-Fnglish-
speaking children which is non-bilingual belies the wealth of re-
search that shows the best way to learn another language is to
utilize the one already known. It ignores what the child already
knows and can comprehend in his native language and, consequently,
treats the child as if he knows nothing (or, worse, as if he were
stupid). To employ anything short of bilingual education is not
only educationally unsound and psychologically repressive, but. is
now in cirect violation of a non-English-speaking child's right to
a basic education.
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The court decisions which have applied and interpreted
Lau have all concluded that Lau requires bilingual education to

‘'overcome the deprivations suffered by non-English-speaking children.

In Serna v. Portales New Mexico School District, 499 F.24 1147

(loth Cir. July 19, 1974), the United States Court of Appeals for
the Tenth Circuit (hy and large a conservative court) ruled that bi-
lingual education is the onlx appropriate remedy under the Lau deci-
sion. The Serna court even imposed a duty on school districts with
non-Enqlish-speaking children to apply for bilinqual education monies

under available state or federal programs. In Aspira v. Board of

Education of the City of lew York, ¥. Supp. (S.D.N.Y. August
29, 1974, the federal district court relied on the Lau decision

in sanctioning the immediate implementation of a complete bilingual/
bicultural education program for nearly 200,000 Svanish-speaking
Puerto Rican children in Wew York City. Similarlv, the other court
decision which has interpreted Lau, Keyes v. Denver Unified School
District, F. Supp. (D. Colo., Aprail 9, 1974), also held that
Pilingual/bicultural education -- in which the teacher uses the
child's native language as well as English -- is required by Lau. The
federal court in Keyes held the Lau decision demonstrates that 1t is
"ineffective to require non-Englis -speaking children to learn a
language with which they are unfamiliar, and at the same time acquire
normal basic learning qkllls-whlch are taught through the medium of
that unfamiliar language.'

In addition to judicial lntepretatlons of Lau, federal and
state governments have reached the identical conclusion that the
Supreme Court decision requires bilingual education. Fwven before
the Lau decision, the Office for Civil Rights of the United States
Department of Health, Education and Welfare, issued requlations,
pursuant to the Civil Rights Act of 1964, to eliminate discrimination
against national-origin mindrity students. Specifically, these
regulations required school dis®ricts to itake "affirmative steps" to
rectify the language deficiencies of non-English- speaking children
who are excluded from "effective participation" in educational prog-
rams. In its efforts to enforce these regulations, the .Office for
Civil Rights developed a number of bilingual/bicultural program
models for implementation by school districts to equalize the educa-
tional opportunity for non-English-speaking children. According to
J. Stanley Pottinger, then director of .the 0ffice for Civil Rights,
the regulations:

/

reflected the operational philosophy that school

districts should create a culturally relevant

educational approach to assure equal access of

all children to its full benefits. The burden,

according to this philosophy, should be on the

school to adapt its educational approach sO that

the culture, lanquage and learning stvle of all

children in the school (not just those of Anglo,

middle class background) are accepted and valued.

10



-12-

Children should not be penalized for cultural
and linquistic deficiencies, nor should they
bear a burden to conform to a school-sanctioned
culture by abandoning their own.

Since the Lau decision was issued last Januarv, Casper Weinberger,
Secretary of the Department of Health, Education and Welfare, has
reaffirmed this vwosition by stating that the Lau decision requires
bilingual education. Moreover, the Department of Health, Education
and Welfare supported the recently adopted amendments to.the federal
Elementary and Secondary Fducation Act, which authorizes a massive
federal financial commitment to utilize bilingual/bicultural educa-
tion as the means of providing equal education opportunities to non-
English-speaking children. .

On the state level, the Lau decision has also been inter-
preted as requiring bilingual education. TLess than two months after
the decision was issued, State Superintendent of Public Instruction
Wilson Riles testified before the General Education Subcommittee of
the United States House of Representatives on the subject of bilin-
gual education. Superintendent Riles told the subcommittee that Lau
was a "wise" decision which requires that non-English-speaking chil-’
dren are entitled to bilingual programs "as a legal right." Even
before the Lau decision, the 'State of California recognized the
need -- and success -- of bilingual education for non-English-speak-
ing children. California was one of the first states in the Unieon
to pass lcgislation authorizing funds for the development of bilin-
qual education (AB 116 and AB 2284); today, 15 other states also
have legislation providing bilinqual programs. In fact, the California
State Ledgislature has explicitly recognized that bilingual education
is the only remedy which can overcome the language problems of non-
English-speaking children. In passing the Bilingual Education Act
of 1972 {(calif. Fduc. Code sections 5761-5764.5), the legislature
declared: ‘

[Ilnability to speak, read and comprehend English
presents a formidable obstacle to classroom learn-
ing and participation which can be removed only -
by instruction and a training in the pupils’ domin-
ant language. . . . The legislature ‘further recog-
nizes that high quality bilingual programs in the
public schools would allow the acquisition by stud-
ents of educational concepts and skills needed to
improve the development of human resources in this .
state. . . . The primary goals of such [bilingual]
programs shall be to develop competence in two
lanquages for all participating pupils, to provide
positive reinforcement of the self-image of parti- -
cipating children, and to develop interdgrourn and
intercultural awareness among pupils, parents and
the staff in participating school districts. (Em-
phasis added) - ’
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The Act also outlines in creat detail what constitutes a hilingual
educarion: the required use of bilinqual teachers, plannina and
evaluation procedures, ete. In addition, the Commission for Teacher
Preparation and Licensing, under earlier legislation, was mandated
‘by the State Legislature to set up standards for- the certification
of teachlng personnel for bilingual classes. ©On May 9, 1973, the
Commission’ issued the "Bilingual/Cross-Cultural SDeClallSt Gulde-
lines" to assist educational institutions in developing approved
programns for preparation of the Bilingual/Cross—Cultural Specialist.

Clearly, as this Committee is well aware, the road to pro-
viding non-Enqlish-speaking children with bilingual education will
not be totally a smooth one. tleither a United States Supreme Court
decision requiring bilingual -education nor legislative actions man-
dating a similar requirement are self-executing. Yet, this Com-
mittee should be aware that many of the obstacles which will be
thrown in the path of achieving bilingQal education have no legal
sxgnlflcance in view of the Supreme Court decision in the Lau case.
Naturally, the main barrier which will be erected to thwart the Lau
decision will be the alleged absence of money. - School districts are
already squestlnq that they need.not satisfy the Lau requirement of
bilingual education until and unless sufficient state and federal
funds are provided. While I am most hopeful that this Committee
will recommend -- and that the Californi~ Legislature will pass --
large appropriations for bilingual education in this state, I think
it is important to recognize that any arguably potential shortage
of funds will not se@rve as an excuse to avoid the Lau requirements.

First, it should he recognized that the Supreme- Court of
the United States was well aware of the "money. argument," since the
San Francisco Unified School Distriect contlnually and forcefully con-
tended there would be ‘insufficient fundg ‘to implement a mandated
bilingual education order. Since the Shpreme Court decision does not
even mention this alleged problem of mgney, its silence must stand
as an impliecit rejection of the s¢chool district's contention. And,
given the evidence before the Supreme Court, ‘'such rejection was
surely expected. Though no one contends that bilingual education
may not cost-extra funds, the Supreme Court obviously recognized the
anomalous position in which the San Francisco Schnol District -- and
other school districts throughout the country -- place themselves.

At the time of the oral argument in the Lau case, the San Francisco
Unified School District admitted there were 5,000 children (1nc1ud-
ing the thousands of Chinese-speaking students represented in the
Lau action) in its schools who were non-anllsh-speaklnq and who
were languiching in regqular classrooms, unable to ‘fathom the instruc-
tion offered to them. Similarly, at the time of oral argument, San
Francisco was spending approximately $1,900 per student for educa-
tional services. While this $1,900 figure is clearly an average
(that varies up or down depending upon the nature of education re-
ceivsed hy a child, the type of educational plant, the salaries of
teachers, etc.), it nevertheless represented the average amount. of
AN
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money soent on each of 5,000 children who were admittedly receiving
zaro education. Thus, at the same time San Francisco was arguing
that it would have insufficient funds to implement bilinqual educa-
tion, it was admitting to the United States Supreme Court that it
was wasting approxlmately $9.5 million a year on these 5,000 non-
English-speaking children!

Secondly, Lau does not tolerate "money" as an excuse, since
the decision is premised on the Civil Rights Act of 1964. While
every school district in the United States receives some federal fund-
inqg {and hence falls under the Lau dec151on), the federal financial
assistance is permissive, not mandatory. Clearly, no thinking per-
son wpuld wish to see these federal funds cut off should Lau not
be followed; such would be akin to cutting off one's nose to spite
one's face. Yat, the point must be emphasized that Lau requires
school districts which receive any federal education funds to pro-
vide bilinqual education, regardless of their own arquably poten-
tial budgetary conera;ngg. {It has even been suggested that_ all o
‘fedéral funds received in the State of California might be in jeo-
pardy should the Lau decision be violated. Since the State Depart-
ment of Education serves as the conduit and recipient of many of
these federal funds, the State of California itself may have an
affirmative obligation to enforce the Lau decision in each of the
state's school districts -- and suffer the consequences of non-
enforcement.) A

Besides the argument of insufficient Funds, school sys-
tems have also sought to avoid the Lau mandate of bilinqual educa-
tion by stating tQat the decision applies onlv to the totally non-
Fnglish-speaking ' child. Since many children are classified as
llmlted-ﬂnqllsh-speaklnq, the arqument runs that Lau does not pro-
vide them any educational rights. Vet, the Supreme Court purposely
drew no lines bhetween various tvpes of proficiencies or deficiencies
in English. The decision explicitly covers "students in the school
who spoke little or no Fnglish" and whose inability to "understand
English effectively foreclosed them from any meaningful education."

Finally, bhecause of the publicity given the concurring
opinion of Mr. Justice Blackmun in Lau, some schonl districts have
contended that the decision only applies when there are "many" chil-
dren who do not understand Fnglish. In his concurrence, joined by
Mr. Chief Justice Burger, Mr. Justice Blackmun stated:

wvhen in another case, we are concerned with a
very few voungsters, or with just 2 single
child who speaks only German or Polish or
Spanish, or any language, other than English,
I would not regard today's decision . . . as
conclusive upon the issue.

13




-15-

Realistically, of course, most of the non-English-sneaking children
in this' state and nation do not live in underpopulated, isolated areas,
but live with, and among, scores of other non-English-speaking chil-
dren. Similarly,.while some children may only be proficient in a
relatively uncommon language like Polish or Greek, the vast majority
(approximately 90 percent) of the non-English-speaking children in
this country come from Spanish-speaking environments. Finally, even
if the situation hypothesized by Mr. Justice Blackmun should arise,
it "is important to recognize that 7 of the 9 Supreme Court judges --
by not joining his concurring opinion -~ implicitly reject the impor-
tance of numbers. Again, the silence of this 7-person majority of
the Supreme Court on this issue -- especially in the face of Mr. Jus-
tice Blackmun's specially grounded concurrence -- demonstrates that
Lau applies to all non-English-speaking children, regardless of that
child being the only one in a school district and/or coming from a
background where a relatively uncommon language is spoken.

P CONCLUSION -

) The Lau decision stands as both a mandate and a challenge.
1t recognizes that school districts have affirmative obligations to-
ward children who are different, who bring to the education arena
barriers which must be overcome before the purposes of our educa-
tional system can he achieved. I am naturallv most pleased that this
Cormmitteec is conducting hearinds on how to implement the Lau decision
in california and on how to achieve the most effective bilingual
education programs which develop the language competencies and im-
prove the performance of children in our public schools. I urge you
to recommend and. support ledislation which will make the Lau deci-
sion a reality today, and not merely an unfulfilled home for the
future. I will 'be most willing to work with your Committee or any
other groups of individuals to help develop a comprehensive bill
to guarantee meaningful bilingual education. We must respond posi-
"tively to the Lau v. Nichols decision, and the California State
Legislature now has the best chance to act in a timely and construc-
tive manner.

Thank you for your time and attention.
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